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AT RICHMOND 
Record No. 2536 
W. F. BOYLES 
vs. 
CITY OF ROANOKE 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, W. F. Boyles, respectfully represents that 
he is greatly aggrieved by judgment rendered against him by the 
Hustings Court for the City of Roanoke, Virginia, on the 24th 
day of June, 1941, under the style of City of Roanoke against 
your petitioner. A transcript of the record is herewith present-
ed as a part of this petition. 
*CHARGE IN THE WARRANT 
Your petitioner was tried on a warrant issued by the Civil 
and Police Justice for the City of Roanoke, Virginia, an·d ap-
pealed by your petitioner to the Hustings Court for the City of 
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Roanoke, Virginia, at the April, 1 941, term; omitting the for-
mal part, the warrant charges as follows= 
''Whereas W. B. Carter, H. A. Thomas, H. L. Britt, F. 
O'Donnell has this day made complaint and information on 
oath, before me, the undersigned Civil and Police Justice of said 
city, that W. F. Boyles, (White) on or about the 17th day of 
March 1941, at said city, did unlawfully keep, and be concern-
ed in the possession and exhibit for the purpo~e of gaming a 
certain gambling device, to-wit: a slot machine or device operat-
ed with a win, the outcome of which operation is unpredictable 
in advance and dependent upon chance, contrary to Roanoke 
City Code. Chap. 68, Section 8." 
Upon this charge, your petitioner was convicted, and, 
on the 24th, day of June, 1941, sentenced to pay a fine of 
$100.00 and costs, ~nd to serve thirty days in jail. 
*FACTS 
The evidence in this case shows that on the 17th day of 
March, 1941, W. B. Carter, H~ L. Britt, and H. A. Thomas, 
pursuant to a search warrant, visited the Colonial Club, 602 
Day Avenue, S. W., Roanoke City, and in response to a ques-
tion as to what happened on this occasion, from the time the 
witness arrived at the front door of the Colonial Club until the 
arrest was actually made, W. B. Carter testified as follows: 
TESTIMONY OF W. B. CARTER 
A. "Well, we went up to the Colonial Club and we went 
in through the lower part and there was a flight of steps and at 
the top of the steps there is a kind of a platform, and you are 
encircled by doors, and they have a slot in the ceiling there, 
which I would call a "peep-hole" and, when you walk up on 
this platform, the manager can pull that back and look at you 
and see who you are. On this occasion, we went up there 
4 * *and just about the time we got on this platform, there 
is a large door to your left, which has an electric lock on 
it, and it can be opened from the inside but not from the out-
side, and just about the time we got there, someone started out 
of this door. Officer Britt was right there and he pushed the 
door open and we went inside and, when we got inside, there is 
a dining room back in the southeast corner of this room, and 
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they had beer, wine, whiskey, and soft drinks in there, and on 
a table next to the right door and over to the left door was four 
slot machines which you gentlemen of the jury can see here, 2 
nickel, one dime, and one 25 cent machine. Mr. Anderson 
grabbed one of the machines and went to the dining room and 
stuck. it under a table, Mr. Boyles moved one in the adjoining 
room, but we gathered up all the slot machines and brought 
Mr. Boyles and Mr. Anderson to the court house and docketed 
them for operating those machines. 
Q. Are these machines which are here ones that are just 
like they were up there? 
A. No, this dime machine here evidently has been turned 
up. That jack-pot was almost full, but it looks like part of it 
has gone back in the machine; the jack-pot was almost loaded 
in all machines. 
Q. The machines were setting like they are now? 
A. Yes, sir. · 
Q. Is that in the City of Roanoke? 
A. Yes, sir. 
5* *Q. Was any statement made by Mr. Anderson or Mr. 
Boyles to you? 
A. I asked Mr. Boyles who was in charge there and he said 
be was, he worked one shift and Mr. Anderson worked the 
other." 
On cross examination, this witness testified that no one 
was playing or operating the machines when the witness ar-
r~ved at the Colonial Club. 
TESTIMONY OF H. L. BRITT 
A. "We went to the Colonial Club with a search war-
rant, at 4: I 5 on March I 7th. Mr. Carter and myself went to 
-the head of the steps and Mr. Hudnall and Mr. Thomas stayed 
downstairs. When we got to the head of the steps, we rang a 
bell and Mr. Boyles came and opened a peep-hole about 10 in-
ches square. He looked out and he slammed that shut and ran 
back through the building, and somebody about that time open-
ed the door. I was standing pretty close to it and I pushed them 
aside and ran in, and Mr. Anderson ran back to the west 
6* end of the building *with the 25 cent slot machine and 
put it under a table. Mr. Boyles had gone .back to the 
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other room and I went back in this other room and there was 
two machines on the table, and they showed they had be'en 
used for some period of time. 
Q. What was stated up there in your presence by either 
Mr. Boyles or Mr. Anderson? 
A. They didn't have very much to say, but Mr. Boyles 
said he was in charge of the evening shift and it was just luck 
that we caught him there.'' 
CROSS EXAMINATION 
By Mr. Price: 
Q. "Did you notice a sign up there "For Members Only"? 
A. I didn't notice it; I wasn't looking for that kind of a 
sign, but I think they had one there; I have been there before, 
and I think there is one there, but I was looking for something 
else. 
Q. That sign was there when you were there on a pre-
vious occasion? 
A. Yes, sir, I was there about 8 months ago." 
7* *TESTIMONY OF H. A. THOMAS 
DIRECT EXAMINATION 
By Mr. Smith: 
Q. "Do you know anything differently from what has 
been stated by Mr. Carter and Mr. Britt? 
A. I would make the same statement, except Mr. Boyles 
asked me who swore the warrant out and and I told him we did, 
and he said, "Who signed it", and I said, "Judge Birchfield". 
We had these machines in his car and he said, ''These are brand 
new machines and I liate to lose them". 
This was all the testimony offered on behalf of the Com-
monwealth, and no witness was called on behalf of the de-
fendant. 
CHARTER OF THE CITY OF ROANOKE 
Attention is called to the following powers granted to the 
City of Roanoke in its charter. 
Sec. 2. Powers of the city. 
W. F. · Boyles vs. City of Roanoke 5 
( 21) "xxx to suppress houses of ill-fame, gambling 
8* houses *and gambling devices of all kinds, xxx." 
( 3 2) ''To make and enforce all ordinances, rules and reg-
ulations necessary or expedient for the purpose of carrying in-
to effect the powers conferred by this charter or by any gen-
eral law, and to provide and impose suitable penalties for the 
violation of such ordinances, rules and regulations, or any of 
them, by fine not exceeding five hundred dollars or imprison-
ment not exceeding six months, or bo!h, xxx." 
CITY ORDINANCE 
Chapter 68, Section 8, of the Roanoke City Ordinance 
with reference to gambling tables, slot machines, etc., provides 
as follows: · 
Sec. 8. Gaming tables, etc. 
''If any person keep or exhibit, for the purpose of gaming 
or lottery, any gaming table or bank, with or without name, 
wheel of fortune, or slot machine, xxx, he shall be confined in 
jail not less than one nor more than twelve months and fined 
not less than one hundred dollars nor more than fiveTu-ndred 
dollars.'' 
9* * ASSIGNMENTS OF ERROR 
Your petitioner assigns as error the .action of the Court in 
the following particulars, to-wit: 
FIRST: The action of the Trial Court in refusing to 
quash the warrant, or to sustain the demurrer, thereto, because 
the City Ordinance under which the defendant is charged is in-
valid for the reason that the charter of the City of Roanoke, 
Virginia, does not permit the City Council to fix a punishment 
of more than six months confinement in jail. The City Coun-
cil fixed the maximum jail sentence punishment at twelve 
months, thereby exceeding the limitation set out in the City 
charter (Record Page 5) . 
SECOND: The action of the Trial Court in refusing to 
sustain the motion to exclude all the testimony on the ground 
that the ordinance, on which the warrant was issued, is null 
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and void, for the reason that the City Council exceeded its chart-
er powers in fixing the maximum punishment at a jail sentence 
of twelve months when the charter provision limited them to a 
jail sentence of six months (Record CR, Page 9.). 
1 o* *THIRD: The action of the Trial Court in giving at 
the instance of the Commonwealth Attorney instruc-
tions set out on Pages 1 2 and 1 3. Your petitioner objected to 
the giving of said instructions on the ground that the City 
Ordinance, upon which this charge is based, is invalid. The 
City charter limited the power of the Council to fix jail pun-
ishment at a maximum of six months, whereas the City Ordi-
nance provided for minimum punishment and a maximum of 
twelve months in jail, and the Court, by its instructions, under-
took to limit the maximum jail punishment to six months. The 
Court had no power to legislate (Record Page 1 2) . 
FOUR TH: The action of the Trial Court in refusing 
to sustain petitioner's motion to se.t the verdict aside, on the 
following grounds: -
(a) That the ordinance under which your petitioner was 
tried is invalid, because the charter of the City of Roanoke, does 
not permit the Council of said City to provide for the impo-
sition of a jail sentence of more than six months-the ordinance 
exceeded this limitation (Record Page 24) . 
(b) That the verdict insofar as the same imposes a jail 
sentence is invalid (Record Page 14). 
11* *ARGUMENT 
It is your petitioner's contention that the warrant in this 
case is invalid, because it is based upon a null and void ordi-
nance. The Legislature, by charter, granted to the Roanoke 
City Council power to enact ordinances to suppress gambling 
houses and gambling devices of all kind, and also granted to it 
power to provide and impose suitable penalties for the violation 
of said ordinance, by fine not exceeding five hundred dollars or 
imprisonment not exceeding six months, or both. In utter dis-
regard of the charter limitation, the Roanoke City Council, in 
the ordinance in question, provided for a minimum and maxi-
mum punishment-the maximum provides for a jail sentence 
of not more than twelve months. Your petitioner, therefore, 
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contends that the Roanoke City Council exceeded its authority, 
and that said ordinance is invalid. 
AUTHORITIES 
In support of the contention that the ordinance is void 
your petitioner desires to call to the attention of the Court the 
following authorities. · 
12* *I. LEGISLATIVE CONTROL OVER MUNICI-
PAL CORPORATIONS 
"So far as a city is concerned, considered in the character of 
an artificial being, it is a creature of the Legislature. It can have 
no rights save those bestowed upon it by its creator. As it 
might have been created lacking some right bestowed upon it, 
it is in no position to complain should the power that bestowed 
such right see fit to take it away. In other words the power to 
create implies the power to impose upon the creature such limi-
tations as the creator may will, and to modify or even destroy 
what has been creat,ed. The power to create a municipal cor-
poration, which is vested in the Legislature, implies the power to 
create it with such limitations as the Legislature may see fit to 
impose. and to impose such limitations at any stage of its ex-
istence." 
19 R. C. L. (Municipal Corporations) Sec. 35. 
"Ordinances must not be inconsistent with the statute or 
the general law of the state, for if they are they will be null and 
void unless by virtue of express grant of the state." McQuillan 
on Municipal Corporations, Sec. 64 7; Dillon on Municipal 
Corporations, Sec. 601. 
1 3 * * In the case of Landis v. Borough of Vineland, 5 4 N. J. 
Law, 75, 23 Atl. 357, it is held: 
"The borough act declares that the penalty incurred by 
persons violating any borough ordinances shall be a fine not 
exceeding $20, in the discretion of the mayor; a borough ordi- · 
nance declared that if any person should do certain specified 
acts, he should incur a penalty not less than $3 nor exceeding 
$ 1 o. Held, that- the clause of the ordinance prescribing the 
penalty was inconsistent with the charter, and therefore void. 
Held, also, that the clause of the ordinance defining the offenses 
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was ireseparably connected with the penal clause, and conse-
quently was likewise void." 
In the case of Redell vs. Moores, et al, 88 N. W. 243, 247, 
the Supreme Court of Nebraska said: "The power to create a 
municipal corporation, which is vested in the legislature, im-
plies the power to create it with such limitations as the legis-
lature may see fit to impose, and to impose such limitations at 
any stage of its existence." 
In the case of Booten vs. Pinson, 89 S. E. 985, 989, the 
Supreme Court and Appeals of West Virginia said: "Munici-
palities are but political subdivisions of the state, created 
14 * by the *Legislature for purposes of governmental con-
venience, deriving not only some, but all, of their pow-
ers from the Legislature. They are mere creatures of the Legis-
lature, exercising certain delegated governmental functions which 
the Legislature may revoke at will. In fact, public policy for-
bids the irrevocable dedication of governmental powers. The 
power to create implies the power to destroy." 
In Corpus Juris 43, Section 274 (Municipal Corpora-
tions) , under the general head of Punishment As Conflicting 
with Constitutional and Statutory Provisions and Charters, 
the text states "But the extent and limit within which municipal 
corporations may prescribe punishment or penalty for viola-
tion of municipal ordinances or regulations may be. and often-
times is, governed by constitutional, statutory, or charter pro-
visions: and in such case the corporation cannot prescribe a pun-
ishment or penalty in conflict with such provisions as to maxi-
mum or minimum degree." 
In the New York case of People vs. Quayle 204 N. Y. S., 
641, 645: "I think it is clear that the ordinance in question 
which fixes a minimum fine of $ 1 o as the penalty for its 
. 15 * violation *prescribes a punishment in excess of the statute 
which fixes no minimum, but leaves that to the discretion 
of the court. The village of Colonie, therefore, exceeded its au-
thority in fixing the punishment for violation of the ordinance 
in question, and it is void.'' 
See Fourth Decennial Digest, Vol. 23, (Municipal Cor-
porations) Key No. 592 (3): "~a. 1934. Municipal ordi-
nance prescribing, for violation thereof, penalty beyond limits 
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fixed by statute is invalid (Act No. 136 of 1898, Sec .. 15, par. 
31, as amended by Act No. 23 I of 1924). Town of Water-
proof v. Towles, 156 So. 21 I, 180 La. 168. 
"Where ordinance is invalid because prescribing penalty 
greater than statute or municipal charter allows, conviction 
thereunder cannot be made valid by sentence within limits of 
·statute or chartt?r (Act No. 136 of 1898, Sec. 15, par. 31, as 
amended by Act No. 23 1 of 1924). Town of Waterproof v. 
Towles, 156 So.211, 180 La. 168." 
In the case of Shaw vs. City of Norfolk, 189 S. E., 335, 
3 38, the court said: ·'The City of Norfolk, under its .charter 
powers, in all cases, is limited in the fine it may impose 
1 6 * to * $ 5 oo, and to imprisonment for 6 months. The 
penalties imposed under the ordinance conformed to this 
expre-;s restriction stated in the charter." 
CONCLUSION 
The ordinance is void becaltse the council was not author-
ized to fix a penalty of 1 2 months in jail but was expressly li-
mited to a 6 months jail punishment, and the Court is with-
out power to legislate and, therefore, had no authority to take 
over the legislature duties of the council. 
Petitioner therefore prays that a writ of error and super-
sed,eas may be awarded to the said judgment of the Hustings 
Court for the City of Roanoke, and that the said judgment may 
be reversed and the case dismissed or a new trial awarded your 
petitioner. 
17* * A copy of this petition was, on the 16th day of Sep-
tember, I 941, delivered to Robert S. Smith, Common-
wealth Attorney, for the City of Roanoke. who appeared for 
the Commonwealth in the trial court. 
Counsel for petitioner desires to state orally the reasons 
for reversing the decision complained of. 
In the event that a writ of error is awarded, petitioner re-
IO Supreme Court of Appeals of Virginia 
quests that this petition be printed with the record in lieu of a 
separate brief on his behalf. 
Respectfully submitted; 
W. F. BOYLES, 
By S. R. PRICE, 
Attorney. 
The undersigned attorney at law, practicing in the Supreme 
Court of Appeals of Virginia, c~rtifies that in his ·opinion it is 
proper that the proceedings and judgment of the Hustings 
Court for the City of Roanoke· in the case of City of Roanoke 
v. W. F. Boyles should be reviewed by said Supreme Court of 
Appeals. 
Given under my hand this the 16th day of September, 1941. 
S. R. PRICE. 
October 7, 1941. Writ of error and supersedeas award-
ed by the Court. 
M.B.W. 
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RECORD 
VIRIGINIA: 
Pleas before the Honorable J. L. Almond, Jr., Judge of 
the Hustings Court for the City of Roanoke, Virginia, on the 
Twenty-fourth day of June, one thousand nine hundred and 
forty-one, A. D. I 94 I. 
City of Roanoke, 
vs. 
W. F. Boyles 
Be it remembered that heretofore, to-wit: on the I 8th 
day of March, I 941, the Civil and Police Justice for said City 
of Roanoke, on the complaint and information on oath of W. 
B. Carter, and three other Police Officers, a criminal warrant 
was issued for the arrest of W. F. Boyles, upon which warrant 
the defendant was arraigned, tried and convicted, from which 
conviction the defendant appealed to the Hustings Court for 
the said City of Roanoke, Virginia. 
Which criminal warrant is in the words and figures fol-
lowing, to-wit: 
page 3 ] CRIMINIAL WARRANT 
State of Virginia, 
City of Roanoke, to-wit: 
To all or any of the Police Officers of said City: 
WHEREAS W. B. Carter, H. A. Thomas, H. L. Britt, F. 
O'Donnell has this day made complaint and information on 
oath, before me, the undersigned Civil and Police Justice of 
said city, that W. F. Boyles, (White) on or about the 17th 
day of March 1941 at said city, did unlawfully keep, and bt 
concerned in the possession and exhibit for the purpose of 
gaming a certain gambling device, to-wit: a slot machine or 
device operated with a coin, the outcome of which operation is 
unpredictable in advance and dependent upon chance, contrary 
to Roanoke City' Code, Chap. 68, Section 8. 
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These are, therefore, in the name of the Common wealth 
of Virginia, to command you fothwith to apprehend and bring 
before me, the said Civil and Police Justice of said city, the body 
cf the said W. F. Boyles to answer said complaint and be further 
dealt with according to law. 
And, moreover, upon the arrest of the said , 
by virtue of this Warrant, I command you in the name of the 
Common.wealth of Virginia to summon to 
appear at, the Police Court, as witness, to testify in 
page 4 ] behalf of the Common wealth of Virginia, against 
the said , and have then and there 
this Warrant, with your return thereon. 
Given under my hand and seal this 18th day of March, 
1941. 
H: S. BIRCHFIELD, Civil and P. J. (Seal) 
The within-named W. F. Boyles (White) was brought be-
fore me this I 8th day of March 1 94 I, and on the evidence of 
W. B. Carter, Thomas, H. L. Britt, F. O'Donnell he is found 
guilty of possession and being concerned in the possession of 
slot machines for the purpose of gaming as charged in the with-
in warrant and I do adjudge that he be confined in the jail of 
the City of Roanoke for 30 days and pay a fine of $500.00 
and .·50 costs. 
H. S. BIRCHFIELD, C. & P. J. 
page 5 ] MOTION OF DEFENRANT BY COUN-
SEL TO QUASH WARRANT 
Counsel for the defendant moved the Court to quash the 
warrant herein, because the City Ordinance under which the 
defendant is charged· is null and void, for the reason that the 
charter of the City of Roanoke, Virginia, does not permit City 
Council to fix a greater punishment than six months confine-
mmt in jail, which motion and demurrer the Court overruled, 
and the defendant, by Counsel, EXCEPTED to the roting of 
the Court for reasons above st:ated. 
page 6 ) EVIDENCE FOR THE CITY OF 
ROANOKE 
W. B. CARTER-Sworn. 
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W. B. Carter 
DIIRECT EXAMINATION 
By Mr. Smith: 
13 
Q. Were you. along with Mr. Thomas and Frank Hud-
nall, did you make a raid on the Colonial Club on the 17th of 
March? 
A. Yes, sir. 
By Mr. Price: 
I object to the word "raid". 
By the Court: 
Call it a visit then. 
By Mr. Smith: 
Q. Pursuant to a search warrant, did you visit the Col-
onial Club? 
A. Yes, sir. 
Q. Tell the jury where the Colonial Club is located. 
A. 602 Day Avenue, Southwest. 
Q. Is that the southwest corner of Sixth Street and Day 
Avenue? 
A. Yes, sir. 
Q. That is known as the old Vaughan property? 
A. Yes, sir. 
Q. Now, I want you to tell the jury what happened from 
the time you all got the front door until the arrest was actually 
made of the two gentlemen. 
A. Well, we went up to the Colonial Club and we went 
in through the lower part and there was a flight of 
page 7 ] steps and at the top of the steps there is a kind of a 
platform, and you are encircled by doors, and they 
have a slot in the ceiling there, which I would call a "peep-hole" 
and, when you walk up on this platform, the manager can pull 
that back and look at you and see who you are. On this oc-
casion, we went up there and just about the time we got on this 
platform, there is a large door to your left, which has an elec-
tric lock on it, and it can be opened froµi the inside but not 
from the outside, and just about the time we got there, some-
one started out of this door. Officer Britt was right there and 
he pushed the door open and we went inside and, when we got 
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inside, there is a dining room back in the southeast corner of 
this room, and they had beer, wine, whiskey, and soft drinks in 
there, and on a table next to the right door and over to the left 
door was four slot machines which you gentlemen of the jury 
can see here, 2 nickel, one dime, and one 2 5· cent machine. Mr. 
Anderson grabbed one of the machines and went to the dining 
room and stuck it under a table, Mr. Boyles moved one in the 
adjoining room, but we gathered up all the slot machines and 
brought Mr. Boyles and Mr. Anderson to the court house and 
docketed them for operating those machines. 
Q. Are these machines which are here ones that are just 
like they were up there? 
A. No, this dime machine here evidently has been turn-
ed up. That jack-pot was almost full, but it looks 
page 8 ] like part of it has gone back in the machine; the 
jack-pot was almost loaded in all machines. 
Q. The machines were setting like they are now? 
A. Yes, sir. 
Q. Is that in the City of Roanoke? 
A. Yes, sir. 
Q. Was any statement made by Mr. Anderson or Mr. 
Boyles to you? 
A. I asked Mr. Boyles who was in charge there and he 
said he was, he worked one s.hift and Mr. Anderson worked the 
other. 
CROSS EXAMINATION 
By Mr. Price: 
Q. When you went to th~se doors where you said Mr. 
Boyles looked through the window, isn't there a placard there 
''For Mem hers Only'', or a sign? 
A. I wouldp.' t say there was or was not. I didn't notice 
it if there was; I imagine so, because it is so situated they can 
look out and see who is there before they allow them entrance to 
the place. 
Q. Nobody was playing the machines when you got there? 
A. No, sir. 
Q. Nobody was operating them? 
A. No, sir. 
Witness stands aside. 
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H. L. Britt 
page 9 ] H. L. BRITT-Sworn. 
DIRECT EXAMINATION 
By Mr. Smith: 
Q. Were you along on this raid? 
A. Yes, sir. 
15 
Q. Just go ahead and tell what you found when you got 
in there. 
By Mr. Price: 
I object to this testimony and I move to strike Mr. Car-
ter's testimony out on the ground that the ordinance under 
which the warrant was issued is null and void. 
By the Court: 
Objection overruled. 
Exception: Defendant Excepts. 
By Mr. Price: 
I also want to object to all the testimony on the same 
grounds, but I will not repeat it. 
Objection Overruled and Exception made. 
By Mr. Smith 
Now, go ahead. 
A. We went to the. Colonial Club with a search warrant, 
at 4: 15 on March 17th. Mr . .Carter and myself went to the 
head of the steps and Mr. Hundall and Mr. Thomas stayed 
downstairs. When we got to the head of the steps, we rang a 
bell and Mr. Boyles came and opened a peep-hole about r o 
inches square. He looked out and he· slammed that shut and 
ran back through the building, and somebody about 
page r o ] that time opened the door. I was standing pretty 
close to· it and I pushed them aside and ran in, and 
Mr. Anderson ran back to the west end of the building with the 
25 cent slot machine and put it under a table. Mr. Boyles had 
gone back to the other room and I went back in this other room 
and there was two machines on the table. and they showed they 
had been used for some period of time. 
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H. A. Thomas 
Q. What was stated up there in your presence by either 
Mr. Boyles or Mr. Anderson? 
A. They didn't have very much to say, but Mr. Boyles 
said he was in charge of the evening shift and it was just luck 
that we caught him there. 
CROSS EXAMINATION 
By Mr. Price: 
Q. Did you notice a sign up there "For Members Only?" 
A. I didn't notice it; I wasn't looking for that kind of a 
sign, but I think they had one there; I have been there before, and 
I think there is one there, but I was looking for something else. 
Q. That sign was there when you were there on a previous 
occasion? 
A. Yes, sir, I was there about 8 months ago. 
Witness stands aside. 
page r r ] H. A. THOMAS-Sworn. 
DIRECT EXAMINATION 
By Mr. Smith: 
Q. Do you know anything differently from what has 
been stated by Mr. Carter and Mr. Britt? 
A. I would make the same statement, except Mr. Boyles 
asked me who swore the warrant out and I told him we did, and 
he said, "Who signed it", and I said, "Judge Birchfield". We 
had these machines in his car and he said, ''These are brand new 
machines and I hate to lose them". 
Witness stands aside. 
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By the Court: 
END OF ALL TESTIMONY 
ORAL INSTRUCTION 
Gentlemen of the jury, the Court instructs you as follows 
in this case: In every criminal case, a person or persons charged 
with the commission of crime are presumed to be innocent of 
W. F. Boyles vs. City of Roanoke 
that charge and that presumption goes with them throughout 
the entire case and applies at every stage thereof. 
The burden rests upon the Commonwealth to prove the 
guilt of the accused beyond a reasonable doubt, before the jury 
would be justified in returning a verdict of guilty. 
The Court further instructs the jury that if you believe from 
the evidence in this case, beyond a reasonable doubt, that the de-
fendant, Boyles, or the defendant, Anderson, or both Boyles and 
Anderson, did keep or exhibit, for the purpose of gambling, a 
slot machine or slot machines, then you should find that pe-rson, 
or both, as you believe from the evidence, guilty as charged in 
the warrant. 
If you find e:ther or both guilty, the punishment prescrib-
ed by law is a fine of any amount not in excess of $500.00, and 
a jail sentence of any length not in excess of six months. 
If from all the evidence, you entertain a reasonable doubt 
as to either of the defendants or both, as to their guilt or inno-
cence, the law makes it your duty to resolve that doubt in fav-
or of the defendant or defendants and find them or him not 
guilty. 
p~ge 1 3 ] The Court further instructs you that if you believe 
from the evidence in this case, beyond a reasonable 
doubt, that either of said defendants kept or exhibited, for the 
purpose of gambling, a slot machine or slot machines, and that 
either of said. defendants aided or abetted in the keeping or ex-
htb'.tion of said slot machine or machines, then you should find 
that person you believe from the evidence, beyond a reasonable 
doubt; to be said aider and abettor, guilty and fix the punish-
ment as I have just given it to you. 
After hearing the evidence, the instructions of the Court 
and the argument of counsel, the jury retired to· their room to 
consider of their verdict; and while the jury was so retired, con-
~~dering their verdict, counsel for the defendants objected to the 
foregoing instruction given to the jury by the Court, because of 
the fact that the Court instructed the jury that the punishment 
could be six months in jail. whereas the City ordinance provided 
for a maximum of twelve months in jail and the Court had no 
power to legislate, which objection the Court over-ruled, and the 
defendants, by counsel, excepted to the ruling of the Court for 
reasons ass· gned above. 
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WHEREUPON, the jury, after having considered of their 
verdict, returned into Court with the following verdict: 
page 14 ] "We, the jury, find W. F. Broyles, Guilty and fix 
the punishment at a fine of $ r oo. and 3 o days in 
jail. 
H.B. HARVEY, 
Foreman.'' 
WHEREUPON, counsel for the defendant, W. F. Boyles, 
moved the Court to set aside the verdict of the jury. on the 
grounds that the ordinance under which the defendant was tried 
is null. and void, because the charter of the City of Roanoke, 
Virginia, does not permit the City Council to fix a greater pun-
ishment than six months confinement in jail, which motion the 
Court takes time to consider. 
And upon the 24th day of June, 1 941, the Court render-
ed the following written opinion: 
"VIRGINIA: In the Hustings Court for the City of Roanoke. 
''City of Roanoke 
v. 
G. A. Anderson 
City of Roanoke 
v. 
W. F. Boyles 
Case No. I 7353. 
OPINION 
Case No. 17354 
"The accused was convicted on an appealed warrant charg-
ing him with a violation of Section 8 of Chapter 6 8 of the Roa-
noke City Code. This section provides that for its violation 
the punishment shall be confinement in jail not less than one 
nor more than twelve months and fine not less than one hundred 
nor more than five hundred dollars. 
page 1 5 ] "The punishment fixed by the verdict of the jury 
was a fine of one hundred dollars and.a jail sentence 
of thirty days. 
"Paragraph 21 of Section 2 of the_ Charter of the City of 
Roanoke confers upon the City power, by proper legislation, "to 
prevent vice and immorality; to preserve public peace and good 
order, to prevent and quell riots, disturbances and disorderly as-
semblages; to suppress houses of ill fame, gambling houses and 
gambling devices of all kinds, to prevent lewd, indecent or dis-
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orderly conduct or exhibitions in the city, and to expel from 
~aid city persons guilty of such conduct.'' 
"Paragraph 3 2 of Section 2 of the Charter em powers the 
city "to provide and impose suitable penalties for the violation" 
of its ordinances. This paragraph, however, expressly limits 
the punishment that the city might make provision For to a 
"fine not exceeding five hundi:ed dollars or imprisonment not 
txceeding six months, or both." 
"On the subject of punishment the Court instructed the 
jury that if they found the accused guilty they should fix his 
punishment at a fine of any amount not in excess of five hun-
dred dollars and a jail'sentence ·of any length not in excess of 
six months. 
"The sole question for consideration relates to the con-
stitutionality of Section 8 of Chapter 68 of the City Code. 
"It is contended on behalf of the accused that inasmuch as 
the city has exceeded its charter authority in enacting a penal 
ordinance providing for punishment in exce~ of the limits de-
fined, the entire ordinance is thereby vitiated and rendered null 
and void as ultra vires of charter authority. In elaboration on 
this contention it is asserted that the punishment provision so 
pe ·#meates the body and context of the assailed ordinance as to 
make thr excess punishment embodied therein nonseverable and 
such part of the ordinance as may be otherwise valid dependent 
upon that which is concededly invalid. 
page 16 ] "It is an elementary rule that a clear presumption 
obtains in favor of the constitutionality of a stat-
ute and the burden is upon him who makes the attack to show 
die contrary. The courts are admonished to resort to every 
reasonable construction in order to uphold the constitutionality 
of a statute. 
"A statute may be constitutional in some of its provisions 
and unconstitutional in others, but if the parts can be so sepa-
rated so that each can stand as the will of the legislature, the 
good does not perish with the bad." 
"Bertram v. Corn. 108 Va. 902; 
Trimble v. Com. 96 Va. 8 18. 
"There can be no question that the Council of the City of 
. Roanol<e, by virtue of its charter authority, had the power to 
legislate on the subject of gambling and gambling parapherna-
lia. 
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"It is manifest that it was the legislative intent to exercise 
this authority so as to make the offense charged in the warrant 
punishable by both fine and imprisonment. In providing for 
the punishment to be applied to a guilty offender the legislative 
body .exercised all of its valid authority and then exceeded that 
authority by providing for a jail sentence six months in dura-
tion beyond the limitation impo~ed by the charter. The object 
and purpose of the City Council was to make provision for the 
punishment of the offenses embraced ·by the ordinance by a fine 
and a mandatory jail sentence. 
"Acting upon what appeared to be the manifest legislative 
intent of the law-making body to go as far as it legally could in 
providing punishment, the Court, in instructing the jury rela-
tive to punishment, adhered to the limits of the penal restric-
tions imposed by the charter. In so instructing the jury the 
Court not only treated the illegal excess punish-
page 17 ] rnent embraced by the ordinance as severable from 
the letter, spirit and purpose of a remedial statute 
but regarded such excess as so much surplusage. 
''The punishment fixed by the jury was well within the 
limits defined by the Court's instruction. 
"The Court takes the view. therefore, that the only parts 
of the ordinance in question which is unconstitutional is that 
portion providing the excess penalty ultra vires of charter au-
thority and that such void portion of the ordinance is severable 
from the remainder and does not vitiate the entire ordinance. 
"As far as I am advised the question relating to the enact-
ment by legislative bodies of penal provisions in excess of con-
stitutional authority, is one of novel impression in Virginia. 
"In dealing with a similar question, the Supreme Court of 
Wisconsin in the case of City of Milwaukee v. Johnson, 2 I 3 N. 
W., 335, had this to say: 
"An examination of the ordinance satisfies the Court that 
the insertion of the provision imposing imprisonment as a pen-
alty for a violation of the ordinance did not invalidate the en-
tire ordinance. This provision is distinct and severable from the 
the rest of the ordinance. If it is eliminated, the rest of the ordi-
nance presents a complete and consistent plan for the suppre~-
sion of gambling in the city of Milwaukee. The provision for 
punishment by imprisonment was very clearly not the induce-
ment that led the common council to pass the ordinance. We 
cannot think that the matter of imprisonment was deemed so 
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important by the common council, that it would not have passed 
the ordinance if this provision had not been included therein. 
It follows that the court cannot hold the entire ordi-
page r 8 ] nance invalid." 
"To the same effect. see Continental Oil Co. v. City 
of Santa Fe (N. M.) r 5 Pac. 2nd Series, 667. 
"In R. C. L. "Muncipal Corporations", Section 1 r 6, ap-
pears the following statement: 
"When the penalty prescribed in the ordinance is in excess 
cf that authorized by the charter, the ordinance is not void, and 
the penalty may be enforced to the extent that it does not ex-
ceed the lawful limit." 
"A similar question was presented in Norwood v. Wise-
man (Md.) r 19 Ad. 688. In this case, the Court said: 
"The ordinance in question was valid at the time of its en-
actment because the town was authorized to legislate with refer-
ence to the subject matter of the ordinance. It was merely not 
enforceable as to the amount of the fine in excess of that auth-
orized by the charter.·· 
"See also Sconyers v. Town of Coffee Springs (Ala.) r 60 
So. 552. 
"In 'The Law on Municipal Corporations' by McQuillin, 
Sec. Ed. (1939), Vol. II, Sec. 752, this statement of the law is 
found: 
"An ordinance providing for a term, of imprisonment 
which might exceed that authorized by the State Constitution, 
but does not necessarily do so is not void, but may be enforced 
within the constitutional limits., .. 
"Also from the same authority, Sec. 757: 
"Where the ordinance fixes the "penalty greater 
page 1 9 ] than that authorized, the penal provisions of the 
. ordinance is void, only to the excess and not in 
toto." 
"In Rock v. Reinman, 170 Ark. 174, I 55 S. W. 105, is 
the following quotation: 
"A reduction of the penalty within the legal limits is al-
lowed, and the ordinance thus prevented from being invalid." 
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''The situation here presented is somewhat analogous to the 
judgment of a Court in pronouncing sentence in excess of that 
which the law allows. The maximum punishment for the crime 
of grand larceny is ten years. The Court has no power to pro-
nounce sentence in excess of this limit. If it undertook to do so 
its judgment to the extent of the excess only would be void. The 
accused would not be entitled to a release on a writ of habeas 
corpus until the valid portion of the sentence had been served. 
"In Vol. 5, Michie's Digest, Va. and W. Va. Reports, at 
page 3 I 6, ·the following is to be found: 
"If the judgment is in excess of that which the court ren-
dering it had by law the power to pronounce, such judgment is 
void for the excess only. 
See Brooks Case, 4 Leigh 669: 
Murray's Case, 5 Leigh 6 I 5, 720, 724; 
Hall's case, 6 Leigh 6 1 5, 6 1 8", and other cases cited. 
"For the foregoing reasons, the motion to set aside the ver-
dict of the jury will be overruled. 
"E 
J. L. ALMOND, JR., 
Judge of the Hustings Court. 
"Dated: June 2 3, 194 x. 
'·copy to: Mr. S. R. Price 
page 20 ] Attorney-at-Law 
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Roanoke, Virginia. 
Mr. R. S. Smith, 
Commonwealth's Attorney, 
Roanoke, Virginia. 
CERTIFICATE 
I, J. L. ALMOND, JR., Judge of the Hustings Court for 
the city of Roanoke, Virginia, do hereby certify that the fore-
going is a true and correct stenographic copy or report of all the 
te~timony that was introduced, and other incidents of the trial 
therein, including all the instructions given, amended or re-
fused, all exhibits or other writings introduced in evidence or 
presented to the trial Court,· all questions raised and all rulings 
thereon, in the case of the City of Roanoke v. W·. F. Boyles, 
tried in the Hustings Court for the city of Roanoke, Virginia, 
on the 24th day of April, I 94 1 (final ruling or judgment there-
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on having been rendered on June 26th, 1941), and it appears 
in writing that the Commonwealth's Attorney, Mr. R. S. Smith, 
has had reasonable notice of the time and place when this report 
of the tsetimony and other incidents of trial would be tendered 
and presented to the undersigned for certification, which is cer-
tified within sixty days after final judgment. 
GIVEN under my hand this the 22nd day of July, 1941. 
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J. L. ALMOND, JR., 
Judge. 
CERTIFICATE OF CLERK 
I, R. J. Watson, Clerk of the Hustings Court for the city 
of Roanoke, Virg' nia, do hereby certify that the foregoing steno-
graphic copy or report of testimony and other incidents in the 
trial of the case of the City of Roanoke v. W. F. Boyles, was 
filed with me as Clerk of said Court on the 22nd day of July, 
1941. 
R. J. WATSON, 
Clerk. 
page 2 3 ] And at another day to-wit: on the 24th, day of 
April, 1941, the following order was entered. 
This day came the. Attorney for the Commonwealth of 
Virginia and the defendant, W. F. Boyles came into Court in 
obedience to his recognizance and thereupon the defendant, _W. 
F. Boyles, by counsel, demurred to the warrant and moved the 
Court to quash the same on the grounds that the ordinance under 
which the defendant is charged was null and void because the 
charter of the City of Roanoke, Virginia, does not permit Coun-
cil to fix a greater punishment than six months confinement in 
jail. which demurrer the Court overruled. 
Thereupon the defendant plead not guilty to the charge of 
po~session and being concerned in the possession of slot ma-
chines for the purpose of gaming alleged against him in the war-
rant and for bis trial puts himself upon the country. 
Thereupon came a jury of seven ( 7) persons and the plain-
tiff and defendant having each struck off one of said jurors, the 
remaining five (5), to-wit: H. B. Harvey, Wm. A. Sandridge, 
Richard E. Layne, Palmer B. Anderson and E. H. Hammersley 
were sworn the truth to speak upon the issue joined 
pag: 24 ] and having fully heard the evidence, received the 
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instructions of the Court and heard the argument 
of counsel, retired into their room to consider of their verdict 
and after some time returned into Court the following verdict, 
viz: 
"We the Jury find W. F. Broyles Guilty and fix the 
punishment at a fine of $ I 00.00 and 30 days in jail. 
H.B. HARVEY, Foreman.'' 
and the jury were discharged. 
Thereupon the defendant, by counsel, moved the Court to 
set aside the verdict of the jury on the grounds that the ordinance 
under which the defendant was tried is null and void because the 
charter of the City of Roanoke, Virginia, does not permit Coun-
cil to fix a greater punishment than six months confinement in 
jail, which motion the Court takes time to consider. 
page 25 ] And at another day to-wit. On the 24th, day of 
June, 1 941, the following order was entered. 
This day again came the Attorney for the Commonwealth 
of Virginia and the defendant, W. F. Boyles, came into Court in 
obedience to his recognizance and the Court having maturely 
considered the motion of the defendant to set aside the verdict 
of the jury rendered in this case on the 24th day of April, 194 I, 
doth overrule the said motion. 
It is therefore considered by the Court that the said W. F. 
Boyles be fined the sum of $ 1 oo. oo and that he be confined in 
the jail of the City of Roanoke, Virginia, for the term of thir-
ty (30) days and it is ordered that the City of Roanoke do have 
and recover of the said W. F. Boyles the said sum of $100.00 
fine and all of its costs in this behalf expended, to which action 
of the Court in overruling said motion and pronoucing judg-
ment against him the defendant, by co_unsel, then and there ex-
cepted. 
page 26 ] And at another day to-wit: On the 26th day of 
June, 1 94 I, the following orders were entered. 
This day again came the defendant, W. F. Broyles, by his 
attorney, and moved the Court to set aside the verdict of the 
jury rendered in this case insofar as. the same imposed a jail sen-
tence upon the same grounds assigned in his original motion to 
set aside the verdict of the jury, which motion the Court over-
W. F. Boyles vs. City of Roanoke 
ruled, to which action of the Court the defendant, by counsel, 
then and there excepted. 
This day came the Attorney for the Commonwealth and 
asked leave of the Court to make the written opinion of the 
Court in this case a part of the record. 
Whereupon said leave is granted, and it is ORDERED that 
said written opinion of the Court heretofore filed in this case 
be made a part of the record. 
page 27 ] CLERK'S CERTIFICATE 
State of Virginia, 
City of Roanoke: 
I, R. J. WATSON, Clerk of the Hustings Court for the 
City of Roanoke, Virginia, do hereby certify that the forego-
ing is a true and correct transcript of the record of the criminal 
case of CITY OF ROANOKE, vs. W. F. BOYLES, lately de-
termined by said Court. I further certify that notice of the ap-
plication for this transcript has been duly given to the Attorney 
for the Commonwealth of Virginia, as provided by law. 
Given under my hand this the 6th day of August, 1941. 
Fee for transcript, $7.00. 
A Copy, Teste: 
R. J. WATSON, 
Clerk. 
J.M. KELLY, 
Deputy Clerk. 
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